To: Southborough Zoning Board of Appeals

Cc: Southborough Planning Board

Re: 40B - 120 Turnpike Road 40B Apartment Bldgs. Questions and Comments

Dated: September 3, 2024

From: Paul Carter, P.E. Town Resident 6 Hillside Avenue

Board of Appeals Public Hearing 9/4/24

1. The 120 Turnpike Road 60 Unit 40B Apartment Building is currently
proposed to be 5 stories high. It was originally proposed to be 4 stories high
than increased to 6 stories high and now proposed to be 5 stories high. The
explanation that has always been given so far as to the number of stories
needed is that the project becomes uneconomical with fewer stories. It is
understood that there is a direct relationship between the number of
stories and the size of the needed building footprint.

2. In order to clearly show this relationship rather than just talk about it,
attached is a sketch entitled Exhibit 1 that shows exactly the additional
length of the building that would be needed to attain the same desired
square footage of 81,000 square feet that is proposed for the 5 story
building. For a 4 story building, the building length would need to be an
additional 54 feet long. For a 3 story building, the building would need to be
an additional 144 feet long.

3. Clearly the footprint of a 4 story building would not have a cost prohibitive
impact on the project site plan. The only impact of the increased footprint
required for a 3 story building would be on parking which could probably
worked out.



4. There are no other 4 story buildings in the Town of Southborough, not even
the existing buildings fronting on Route 9. The Madison Place apartments
are an exception located at the intersection of Route 495 and Route 9 close
to the Westborough Town Line.

a. Approving the Comprehensive Permit allowing a 4-story building
would set a bad precedent for the Planning Board and Zoning Board
of Appeals for any proposed developments going forward. Four (4)
story buildings are more appropriate for a semi-urban setting than a
small residential community.

b. All the existing zoning including Industrial and Industrial Park,
Business Highway and Village, Research, Scientific and Professional
and Residential are restricted to 3 story buildings.

c. Inorder to get a sense of scale and a real understanding of what a
five (5) story apartment building would look like attached as Exhibit
“A” and “B” are photos of the new five (5) Story Apartment Building
currently being constructed at the intersection of Route 85 and the
Bypass Road across from the 3 story Main Street Bank near
Marlborough City Center

d. If the Zoning Board of Appeals does not decide now what is going to
be a permittable building height than the Zoning Board of Appeals
and the Planning Board could be forced into a “take it” or “leave it”
trap by the Developer of this site.

5. Irecommend that the building height issue be properly addressed before
the project is allowed to move forward.

6. The Developer still needs to submit a Preliminary Subdivision Plan with a
list and explanation of any required Waivers from the Subdivision Rules
and Regulations.

a. The Revised “Site Plan of Land” does not comply with the
requirements of a Preliminary Subdivision Plan which are very clearly
spelled out in the Southborough Subdivision Rules and Regulation.




b. The revised site plans now show some additional lines, dimensions,
lot labels and areas regarding the proposed lots but they are
incomplete, very hard to read and require a separate Property Line
Plan suitable for recording at the Registry of Deeds. The Preliminary
Subdivision Plan needs to show the following: A Proposed Subdivision
Road that provides the required frontage to the existing lots, the
Proposed 40B Project (which has yet to be adequately defined for
legal or permitting purposes) and the 6.2 acre Conservation Land.

c. In order to make some progress and stop just talking around this
issue (which is all that has been done so far) Attached is a sample
Preliminary Subdivision Plan, Exhibit 2, 3 and 4. It is primarily a
Property Line Plan so it can be easily read, meets the Preliminary
Subdivision Plan Regulations and includes a the required
Preliminary Subdivision Road.
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As previously mentioned, the Legislature made a comprehensive revision to the

Subdivision Control Law in 1953. This legislation made two significant changes to the

_statute. It clarified the definition of a subdivision and provided for the recording of

. approval not required (ANR) plans. The procedures for the submission and endorsement
of an ANR plan are found in Section 81P.

Prior to the 1953 statute, a plan showing lots and ways could be recorded without the
approval of the Planning Board if such ways were existing ways and not proposed ways.
The purpose of providing for an approval not required process was to alleviate the
difficulty encountered by Registers of Deeds in deciding whether a plan showing ways
and lots could lawfully be recorded. As explained by Mr. Philip Nichols on behalf of the
sponsors of the 1953 legislation, “... it seems best to require the person ... who contends
that (his plan) is not a subdivision within the meaning of the law, because all of the ways
shown on the plan are already existing ways, to submit it to the planning board, and if the
board agrees with his contention, it can endorse on the plan a statement that approval is
not required, and the plan can be recorded without more ado.” :

Section 81P requires that an approval not required endorsement cannot be withheld unless

. a plan shows a subdivision. Therefore, whether a plan requires approval or not rests with

the definition of “subdivision” as defined in Section 81L.

‘Simply put, a subdivision is the division of a tract of land into two or more lots. However,
adivisionofatxactoflandintotwoormorelotswillnotoonsﬁuueasubdivisionit; at the
time it is made, every lot has the necessary frontage on a certain type of way.

'MGL, Chapter 41, Section 81L defines a subdivision as follows:

-«Subdivision” shall mean the division of a tract of land into two or more
lots and shall include resubdivision, and, when appropriate to the context,
shall relate to the process of subdivision or the land or territory
subdivided; provided, however, that the division of a tract of land into two -
or more lots shall not be deemed to constitute a subdivision within the
meaning of the subdivision control law if, at the time when it is made,
every lot within the tract so divided has frontage on (a) a public way or 8
way which the clerk of the city or town certifies is maintained and used as
a public way, or (b) a way shown on a plan theretofore approved and
endorsed in accordance with the subdivision control law, or (c) a way in
existence when the subdivision control law became effective in the city or
town in which the landlies,having,intheopinionoftheplanningboard,
sufficient width, suitable grades, and adequate construction to provide for
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the needs of vehicular traffic in relation to the proposed use of the land
abuﬂingﬂmeonormedﬂmeby,andfortheinstallaﬁonofm\micipal
servieeswservemwhlandandthebuﬂdinyeremdormbeeegted

shall be of at least twenty feet. Conveyances or other instruments
adding o, taking away from, or changing the size and shape of, lots in
_ such a manmer a8 not to leave -any lot so affected without the frontage
above set forth, or the division of a tract of land on which two or more
b\ﬁldingwmstandingwhenmmdivisioncomnawwwmm
intlgzcityorwwninwhichﬂlelmdliaintoseparmlqtséneachof
which one of such buildings remains standing, shall not constitute a
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Anypmmvdshinghmcmdaplmﬂmthebeﬁevesisnﬂambdivigionplmmaymbmit
anANRplmtotheleningBoatd.IhereviewofanANRplmbyﬁ:ePlanningBomd
doesnotrequheapubﬁcheaﬁng.lfmesoardﬁhdsm.theplmdoanotshowa
,.subdivisionitmustimmedimlymdorse&eplm“appmvanmquimdmderﬁle
Subdivision Control Law” or words of similar import.

Basically, the court has interpreted the Subdivision Control Law to i se three |
ST Ards oy T : T< (e r 1ot sh 21 tied {0 an

Qunlificd Wavs
. LotsshownonanANR.plnnmustﬂoptononeofthefonowingtypesofwaysz

l.Apubﬁcwayorawayﬂzatmemunicipdclerkoetﬁﬁesismhnained
andusedasapubﬁcway.Aswasdiswmdinm_Iqm_gf

‘ 7Mass.App.Ct.80(l979),awaybeoomupublicinone

- of three ways: (l)alaying'o\nhyapublicauﬂwﬁtypmmmMGL.
Chagter 82, Sections 1-32; (2) by prescription; and, (3) prior to 1346, by
.dedieuﬂénbytheowhertopublicuse,permamntmqutﬁvooal,
ootlpbdwiﬂlanexpressorimpﬁedaweptanoebythepnbﬁc.nmsethe
lMﬁsmnmaptnanendtotheaeaﬁonofmblicwaysbydediwion,ithas
onlybeenpodblesimeﬂmtﬁmﬂocmateapublicwayeiﬂwrbyalayom
- in the statistory manner or by prescription. - .

- 2.Amyshownon.aplanﬂmthasbeenpteviouslylappmvedinmondm
with the Subdivision Control Law.

3. A way in exiftence when the Subdjvision Control Law took effect in the
municipality having, in the opinion of the Planning Board, sufficient

- Mdth.sniubleyade&andadequnecomumﬁontopmvideforﬁeneeds
of vehicular traffic in relation to the proposed use of the lots. .
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'IhelotsshownonanANRplanmustmeetthe.minimumﬁomagerequixememsas

in the local zoning bylaw. If the local zoming ordinance or bylaw does not
y mininum frontage the Tots must have a minimum

frontage is not entitled to ANR ‘

) on authorizing a reduction in lot’ ‘special permit, an |
Jowner of land wishin uiiding lots where one lot less than the
ired lot frontage approval 1 Board of Appeals

3 B lA - i sﬁ‘ m 3 ﬁ io » » w

10t Trontage requirement is necessary in order that the lot uuﬁmgﬂg‘
Tposes. It 18' also necessary that the lot owner obtain & waiver -from _the
e > ] c ¢ AW, 7 ; .

) g0 V, Li8 1 ara Ol pichin : Aw Ct. 8 W Whnere
: hndownerswishedtomabmwnglotwhichwmﬂdnotmeetﬁeminimmlqt
ﬁomagemqnimmmofﬂ:emningbthﬂheminimnmlmﬁmmquhmemm-

mbdivisionplm'goﬂxe?lmningBoaxdslmwingthe’tWolotsubqivision i

.Aﬁaa.publicheaﬁng,&e?lmnthomdwdvedﬂleZOO-fomﬁMmquhmfm
' thembstandmdhtandappwvedthetwohtsnbdiviﬁmMGLClmpwﬂ,Swﬁonm&
mﬁmaWmeﬁWﬁemmw&&e
' SubdivisionComrollaw.Theoo\ntfomdthattheleﬂngBoardhadwgmntme
ﬁontagewaivabmeﬂ:ephncduldbnapp;ovedbyﬂwm

- Later, in Se lanning Board of Upton, 33 Mass. App. Ct. 374 (1992), the court
defined the process nmstbefollowedwhmalandowx;ﬁ:seeksafmnmsewaiyet
mmpmmmmmmmmmmmmmm
singleﬁmﬂymé.Onebthadthemquimdﬁnmgeonapavedptmﬁcway.Theomm
had98.44'feetofﬁ'ontageonﬂ1emepublicway.‘l‘heyappliedforandwaegranwda
variance from the 100 foot-frontage requirement of the -Upton Zoning Bylaw. Upon
ommemmsmmaMmmethingBomdseeﬁng

: : Boa;d’sendorsementﬂmtappmval upderthe_SubdivisionCmm»lLawv}asnotxeqﬁred.‘
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the plan as a subdivision plan for approval by the Planning Board, the Seguins appcaled
the Planning Board’s dmial.oftheANRmdmwanhemheldﬂmﬁeSeglﬁn’s
phnshowedambdivisimandhadmbembmiuedmdappmvedasambdivisionplm

Vital Access

Ons of the more interesting aspects of the ANR process, if not the Subdivision Control
Izw.isﬁeﬁnlmmmwmmemmngmmmm
. mmmmmmmmmmmmwmmdhm
Subdivision Control Law. The vital access standard has evolved from court decisions.
lhededsiomhwededtvﬁﬂxwheﬁaproposedbnﬂdinglomhaveamMammdhave
fommedontheadeqmyofthewayonwhichthepmposedmmmmeadequwyof
the access from the way to the buildable portion of the lot.

‘ yf Nemtucket, 15 Mass. App. Ct. 144 (1983), the court looked
uﬂleadeqmpyofmofanedsﬁngmbﬁdway.PenymbmiGedatwolotANRphn
'mﬂlePlnmﬁngBoardBothhmhadthemmﬂmdﬁ'onmgeonOaklmdSueetwhichwasa
waythﬂhadapmdontownplanssinee 1927. The County Commissioners of

wcausetheloudid‘notﬁontonupubljcwayasdemed'inmeSubdivisionConmlLaw.
Beeumemwayexistédmmegromdwmveﬂwpmposedlots,dmmmtﬁmdﬁmme
: 'leningBoudwasﬁglnindemingANRendomemmtThqumtedthataboardm
Wymmmmmofwmwm

d i _withﬁomagemﬁ\ﬁmnenm,whuemismneﬁstent'ﬁ:rthemosesaet

. out in Section 81M,

'Relyingonﬂngmdecision,among.om,ﬂxemnghammmningnomddenied
mmofummmmmmlwmawbﬁcw.hmm&
Planning Board of Hingham, 23 Mass. App. Ct. 416 (1987), the court found that the

. pmvidedadeqtmeweeasandﬂmﬂ:ePlanningBomﬁhadexeeededﬂs
authority in refusing to endorse the plan. : - '

HutchinsonpmpoMmdividcql?.%mpmdonlmnsminmnghamintoﬁve
mmnsueetmsapubﬁcwaythatwasusedandmaiminedbyﬂm%wnof

Itwasapavedwayapd,exéeptforaporﬁonthatwasowway,waszowzz
feet wide which was about the same width as other streets in the area. Each lot met the
K _ﬁpntage'mqui:ementofthemnghammningbylaw.' , ,
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Timothy P. Murray, Licutenant Governor
‘| Tina Brooks, Undersecretary i
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Commonwealth to assist communities in solving local programs. We are pleased to offer this edition of

ew of the Subdivision Confrol Law hoplsnningbouds, ot!mnmnicipal officials, and interested
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